I. INTRODUCTION
This Article advocates that President Obama should use his statutory authority to alter how the Department of Defense (DoD) implements Don't Ask Don't Tell. 1 This position is controversial and is not generally supported even by those seeking to repeal the law.
2 Given President Clinton's experience attempting to lift the ban on gays and lesbians openly serving in the armed forces, proponents of repeal are hesitant to suggest that President Obama act without first building consensus within the military and Congress. 3 A wide perception exists that President Clinton's efforts to initiate change backfired, slowing his legislative agenda and leading to the codification of the DoD's discriminatory policy. 4 Conventional wisdom suggests that to avoid the mistakes of the Clinton Administration, President Obama must not push Congress or the military too quickly. 5 * The author is an Associate Professor of Law at Vermont Law School. I want to thank Pam Stephens, Bruce Duthu, and Ellen Swain Veen for their insights. I also want to thank Dustin Brucher for his hard work and his willingness to travel down every rabbit hole. And a special thanks to the gay men and lesbians who willingly sacrifice their identities and personal stories so that they can make the ultimate sacrifice for our country.
1 National Defense Authorization Act of 1994, Pub. L. 103-160, § 571, 107 Stat. 1547, (codified at 10 U.S.C. § 654 (1993) 13 See infra § IV. 14 See infra notes 56-58 and accompanying text. 15 Memorandum from Les Aspin, The Secretary of Defense, to the Secretaries of the Army, Navy, and Air Force and the Chairman, Joint Chiefs of Staff (July 19, 1993) [hereinafter Aspin Memorandum]. 16 Id. 17 See id. ("Applicants for military service will not be asked or required to reveal their sexual orientation.") only prohibits a service member from telling; President Clinton forbade the military from asking. 18 Like President Clinton, President Obama can immediately improve the lives of the estimated 65,000 gay and lesbian members of the armed forces. 19 This Article does not advocate that President Obama issue an Executive Order allowing for open service. While he arguably has the power to do so, 20 President Obama has already indicated a desire to achieve repeal through consensus. He is unlikely to risk a political and constitutional fight so early in his presidency, especially when there is growing support for repeal in Congress. 21 Instead, President Obama should use his statutory authority to authorize small but critical changes to the current DoD Directives that neither contradict the congressional mandate, nor undermine the stated policy objective of the statute. Both on the campaign trail and since taking office, President Obama has expressed his gratitude and support for the men and women serving in the armed forces. 22 He can now put his words into substantive action.
To make the case for executive action, I first discuss the historical context of Don't Ask Don't Tell, specifically focusing on the lessons of the Clinton era and President Clinton's successful use of executive power to affect gay and 18 Compare 10 U.S.C. § 654(b) (mandating discharge when a member makes a statement about his or her sexual orientation) with Aspin Memorandum, supra note 15 (disallowing the military from asking an applicant about sexual orientation) 19 22 See, e.g., President Barack Obama, Inaugural Address (Jan. 20, 2009): As we consider the road that unfolds before us, we remember with humble gratitude those brave Americans who, at this very hour, patrol far-off deserts and distant mountains. They have something to tell us, just as the fallen heroes who lie in Arlington whisper through the ages. We honor them not only because they are guardians of our liberty, but because they embody the spirit of service; a willingness to find meaning in something greater than themselves. And yet, at this moment-a moment that will define a generation-it is precisely this spirit that must inhabit us all. (transcript available at http://obamaspeeches.com/P-Obama-Inaugural-Speech-Inauguration. htm); Senator Barack Obama, Candidate for President, Acceptance Speech at the Democratic National Convention: The American Promise (Aug. 28, 2008) ("As Commander-in-Chief, I will never hesitate to defend this nation, but I will only send our troops into harm's way with a clear mission and a sacred commitment to give them the equipment they need in battle and the care and benefits they deserve when they come home.") (transcript available at http:// obamaspeeches.com/E10-Barack-Obama-The-American-Promise-Acceptance-Speech-atthe-Democratic-Convention-Mile-High-Stadium-Denver-Colorado-August-28-2008.htm).
II. THE PAST AS PROLOGUE: 1993 TO THE PRESENT History teaches us two lessons on this subject: first, it will be difficult to repeal the current law if the military actively opposes it. 25 The military's vociferous opposition to open service led to the current statute.
26 President Obama must work to build consensus within the Pentagon before seeking to repeal the current statute and codify open service. Second, contrary to the narrative that has emerged from the Clinton experience, 27 the Executive Branch can and should act unilaterally to improve the lives of gays and lesbians currently serving in the military pending the repeal of the statute. 28 Through one memorandum, President Clinton altered the Pentagon's approach to gays in the military. 29 President Obama can do the same. Before 1993, a DoD policy declared homosexuality incompatible with military service, and any service member perceived to be lesbian or gay was discharged. 30 41 The statute closely tracks (if not outright copies) the military's previous policy. 42 The congressional findings set forth in the statute mirror statements contained in DoD directives. 43 The statutory definitions of homosexuality and homosexual acts replicate the definitions originally adopted by the DoD. 44 The conduct identified as mandating discharge in the statute mimics the basis of discharge under the previous policy, including available defenses. 45 Congress essentially codified the military policy with no substantive changes.
Relying heavily on the testimony of military officials, Congress declared that the presence of openly gay and lesbian individuals would interfere with unit cohesion, something deemed essential to a properly functioning military. 46 No military official or civilian witness testified that gay and lesbian members were incapable of performing their duties. 47 To the contrary, witnesses recognized that gay and lesbian individuals had served capably and with distinction. 48 Instead, Congress relied on statements that the presence of openly gay and lesbian individuals would make heterosexual members of the unit uncomfortable.
49
Based on this discomfort, Congress mandated that a member of the armed forces be separated from service if the member "engaged in, attempted to engage in, or solicited another to engage in a homosexual act"; if the member "stated that he or she is a homosexual or bisexual, or words to that effect"; or if "the member has married or attempted to marry a person known to be of the same biological sex." 50 Congress went on to define "homosexual" as a person who exhibits even a "propensity" to engage in a homosexual act.
51 "Homosexual act" was defined as including "any bodily contact . needed only to exhibit a "propensity" to engage in such conduct. 53 And despite its unofficial title-Don't Ask Don't Tell-Congress did not prohibit the military from asking a service member about his or her sexual orientation, it only prohibited a service member from "telling" about it. 54 But Congress did not flesh out the details, instead providing the Secretary of Defense with the authority to develop the procedures and to delineate the necessary findings for investigations and discharge. 55 President Clinton, however, did alter the Pentagon's conduct in relation to gays and lesbians serving in the military. While Congress was conducting hearings, Secretary Aspin declared that sexual orientation was not a bar to service entry or continued service and that applicants for military service could not be asked or required to reveal their sexual orientation.
56 President Clinton put the "don't ask" in the Don't Ask Don't Tell statute. But Secretary Aspin's memorandum does not represent the only change in the DoD's position on gays and lesbians serving in the military. President Clinton also issued an executive order prohibiting the military from denying security clearances to members of the armed forces because of their sexual orientation.
57 The Deputy Secretary of Defense then issued a memorandum stating that any information about "homosexual orientation or conduct" discovered during a security clearance investigation could not be used by the military departments in discharge proceedings. 62 Even Sam Nunn and General Powell, originally vocal opponents to open service, have suggested it may be appropriate to "take another look" at the law. 63 At the 2008 Democratic National Convention, the Democratic Party included repeal of Don't Ask Don't Tell in its platform for the first time. 64 There is also growing anecdotal evidence that the ban actually interferes with, rather than promotes, unit cohesion. 65 Moreover, we now know the costs of Don't Ask Don't Tell. The law has undermined both national security and conservative fiscal values by discharging over 12,500 service members, 66 some in areas of critical need such as Arabic linguists and medical professionals, 67 and costing taxpayers nearly half a billion dollars. 68 While President Obama has the constitutional authority to lift the ban in the absence of the Pentagon's acquiescence, 69 he is unlikely to do so. In contrast to President Clinton, President Obama has explicitly stated that he would seek consensus before taking any action. In a September 2008 interview, President Obama declared, "I want to make sure when we reverse 'Don't Ask, Don't Tell,' its gone through a process and we've built consensus . . . so that it works." 70 President Obama does not need to lift the ban to improve the lives of those serving in the shadow of the statute. As will be discussed more fully below, he can amend current DoD policies and practices to provide some relief to gay and lesbian service members without contradicting the current congressional mandate or undermining the stated policy objective of protecting unit cohesion.
72
The amendments require no dramatic changes to the military's operations, 73 and because he is acting within congressionally mandated parameters, President Obama will avoid the constitutional controversy that marred President Clinton's first months in office.
III. SURVEYING THE PLAYING FIELD: WAITING FOR CONGRESS AND
THE COURTS For over fifteen years, opponents of Don't Ask Don't Tell have actively sought its repeal through Congress and the courts. Congress has been slow to respond to these efforts. It wasn't until 2005, twelve years after Congress passed Don't Ask Don't Tell, that Representative Marty Meehan introduced the first bill to repeal it. 74 Congressional action provides the best way to ensure the end of Don't Ask Don't Tell. 75 But it is neither certain that Congress will act quickly, nor that when it does act that open service is the inevitable result.
76
The judiciary also does not provide a ready solution to ending Don't Ask Don't Tell. Generally, the courts have not been receptive to constitutional challenges to the statute. 77 72 See infra § IV (executive power) 73 The military will continue to investigate and discharge members who engage in homosexual conduct, the suggested amendments simply alter what evidence can be used in these proceedings, the necessary findings, and burden of proof. 74 
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The following discussion surveys the current status of efforts in Congress and the courts, and illustrates why Executive action pending repeal by Congress is warranted.
A. Congress
In 2005, Rep. Marty Meehan introduced the Military Readiness Enhancement Act (MREA), a bill that would repeal Don't Ask Don't Tell and replace it with a nondiscrimination provision. 79 While the bill remains in committee, it has garnered 140 co-sponsors in the House. 80 Three years after its introduction, the House Armed Services Subcommittee on Military Personnel held the first hearings on Don't Ask Don't Tell since its inception in 1993. 81 For advocates of MREA, the hearings provided a welcome indicator that a growing number in Congress are willing to seriously consider the possibility of open service. 82 But proponents of the bill face a number of hurdles. First, sponsors of MREA have given mixed signals on how quickly, if at all, they are willing to act on the bill during the 111 th Congress. Representative Ellen Tauscher, who was the lead sponsor of the bill at the time of its introduction, suggested that it could be passed in 2009, 83 while Representative Barney Frank, another sponsor, indicated that it is unlikely the bill will be considered until 2010. 84 Other Democrats have offered a less sanguine timetable, opining it could be another two years before Congress attempts to overturn the statute. 85 Moreover, outside advocates have taken a cautionary approach, anxious not to repeat the mistakes of the Clinton administration.
86
Second, unlike the current economic crisis, MREA arguably does not require immediate attention. 87 While salient reasons have been offered for its passage, no one has forecast the potential collapse of the military if Congress fails to act swiftly. After appearing at the recent congressional hearing, Elaine Donnelly, President of the Center for Military Readiness (an organization that opposes MREA), opined that not one proponent of repeal stated why it was necessary to alter the current statute and replace it with open service. 88 Ms. Donnelly isn't entirely correct. Proponents of open service have argued that Don't Ask Don't Tell undermines national security. 89 The press has reported on the military's struggle to recruit and retain qualified individuals. 90 The Pentagon recently authorized the military departments to recruit foreigners living in the United States whose language or medical skills are "vital to the national interests." 91 Ms. Donnelly is correct, however, that the Pentagon itself has not indicated that its obligation to enforce the statute is interfering with its ability to protect the United States.
Third, Congress is sensitive to the desires of the military in this arena. the armed forces. 100 General Colin Powell, while calling for the ban to be revisited, cautioned against repealing the law "until it can be fully reviewed by the Joint Chiefs, military commanders and the Defense Secretary."
101 But a growing number of retired officers support open service, signing a statement declaring that "our service members are professionals who are able to work together effectively despite differences in race, gender, religion, and sexuality. Such collaboration reflects the strength and the best traditions of our democracy."
102
A third group of retired officers presented an alternative to congressionally mandated open service; this alternative, however, offers the greatest threat to passage of the bill in its current form. 103 A nonpartisan national study group comprised of retired General/Flag Officers issued a public report on Don't Ask Don't Tell. 104 While the report advocated for the repeal of the current statute, it did not support a law that would allow for open service. 105 Instead the officers recommended that Congress "return authority for personnel policy under this law to the Department of Defense." 106 The group opined that the DoD was in the best position to alter policy to reflect changing circumstances.
107
The group's recommendation provides Congress with a compromise position. 108 Congress could repeal the current statute and provide the military with the power to manage its internal affairs.
109 Senators and Representatives reluctant to interfere with DoD personnel matters, especially when the country is at war and the military is stressed, may find an amendment encompassing the report's recommendation more palatable than a congressional mandate requiring open service.
110
With all that in mind, the question is not when the bill will pass, but if it will pass, and additionally if so, in what form. With wars in Iraq and Afghanistan, and the economic crisis, Congress may be unable, even if willing, to give repeal high priority.
111 Further, and arguably more important to note, there is no guarantee that MREA as currently conceived will pass. As will be discussed more fully in § IV, President Obama can fill this void and provide interim relief while Congress debates the issue. 
B. Courts
As a general matter, courts have not been receptive to cases challenging the validity of Don't Ask Don't Tell, and have routinely rejected service members' constitutional claims. 112 The courts have avoided potential constitutional problems by relying on a combination of the low standard of review and the military deference doctrine. 113 Because most courts refuse to recognize sexual orientation as a protected class, the government need only establish a rational basis for laws that discriminate based on sexual orientation. 114 Additionally, the courts have traditionally deferred to congressional decisions in the military arena, acknowledging that the courts lack institutional competence in this area.
115
But the Supreme Court breathed new life into attempts to overturn Don't Ask Don't Tell when it issued its decision in Lawrence v. Texas, invalidating a Texas statute that criminalized consensual homosexual sodomy. 116 In Lawrence, the Court seemed to suggest that government action regulating sexual conduct should be subject to increased scrutiny.
117 Unfortunately, the Court was less than clear in its pronouncement and the lower courts have struggled to determine whether the Court intended to subject government intervention into sexual conduct to a level of scrutiny different from rational basis, and if so, what that level of scrutiny should be.
118
The lower courts are just starting to address Don't Ask Don't Tell in a post- Lawrence environment. 119 In the first of such cases to reach the circuit courts, both the First and Ninth Circuits decided that Lawrence requires an increased level of scrutiny. 120 Neither court, however, was willing to subject Don't Ask Don't Tell to the strict scrutiny standard applied to race, settling instead on an intermediate level of scrutiny. 121 Although the two courts agreed on the level of scrutiny, they came to quite different conclusions when applying that standard to the statute.
122
In the Ninth Circuit case of Witt v. Air Force, the plaintiff was, quite literally, an Air Force "'poster child'" who was featured in Air Force recruitment materials. 123 According to the record, Major Witt was an excellent officer who was repeatedly recognized for her service. 124 In 2004, Major Witt was suspended from duty after her relationship with a civilian woman came to the attention of her command. 125 Major Witt brought an action in district court seeking to challenge her suspension and eventual discharge, claiming that as applied to her Don't Ask Don't Tell violated procedural and substantive due process, as well as the Equal Protection clause. 126 The Ninth Circuit rejected her Equal Protection claim and determined that her procedural due process claim was not yet ripe. 127 The court did address her substantive due process claim, however, tackling the potential implications of the Supreme Court's decision in Lawrence. 128 As noted, the In an as-applied challenge, the court clarified that it "must determine not whether DADT has some hypothetical, post-hoc rationalization in general, but 119 Currently there are only three cases that have directly addressed the issue, Cook, 528 F.3d at 42; Witt v. Dep whether a justification exists for the application of the policy as applied to Major Witt." 131 Notably, the court gave only a passing nod to the deference usually afforded congressional decisions in military affairs. 132 While the court acknowledged that "'judicial deference . . . is at its apogee'" when Congress is exercising its authority to raise and support armies, the court went on to declare that "'deference does not mean abdication,'" and "'Congress, of course, is subject to the requirements of the Due Process Clause when legislating in the area of military affairs. '" 133 Applying the standard as articulated, the court noted that the government's interest in promoting unit cohesion, good order and morale was indeed important. 134 But the court was not convinced that the second and third factors were met. 135 Significantly, the court rejected the Air Force's attempts to rely on congressional findings that presence of homosexuals in the military automatically interferes with unit cohesion, good order, and morale. 136 Instead, the court placed the burden on the Air Force to prove that Major Witt's discharge was necessary to further the government's identified interest, and that there wasn't a less intrusive means to achieve the same result.
137
The First Circuit took a different approach. In Cook v. Gates, the court addressed the claims of twelve service members who were dismissed from service under Don't Ask Don't Tell. 138 The plaintiffs challenged the statute as violating their substantive due process rights, the Equal Protection Clause, and to the extent the statute allowed for discharge to be based on statements, their First Amendment rights. 139 Like the Ninth Circuit, the First Circuit rejected the plaintiffs' equal protection and First Amendment arguments. The court did, however, address the plaintiffs' substantive due process claims, confronting the question of how Lawrence had changed the legal landscape.
140
While the First Circuit agreed with the Ninth Circuit that Lawrence required an intermediate level of scrutiny, 141 the court disagreed regarding the test to be applied, as well as the level of deference to be given to congressional decisions in military affairs. 142 The First Circuit adopted a balancing test, one that weighed "the strength of the state's asserted interest in prohibiting immoral 131 Id. 132 Id. at 168. 133 Id. at 821 (citing Rostker v. Goldberg, 453 U.S. 57, 70 (1981) and Weiss v. United States, 510 U.S. 163, 176 (1994) 144 "It is unquestionable that judicial deference to congressional decisionmaking in the area of military affairs heavily influences the analysis and resolution of constitutional challenges that arise in this context." 145 After reviewing the legislative history surrounding the passage of the statute in 1993, the First Circuit surmised that it had "no choice but to dismiss the plaintiffs' as-applied challenge." 146 Both the Ninth and First Circuits declined to review their decisions en banc, setting up a split in the circuits and a potential Supreme Court showdown. The proponents of repeal could be confident of a significant alteration in the status quo only if the Supreme Court were to accept the Ninth Circuit's position. 147 Currently, the government need only establish that a member has engaged in homosexual conduct as defined in the statute. 148 The burden is exceedingly light, given that a member can be discharged for exhibiting even a "propensity to engage in . . . homosexual acts."
149 Once the government establishes its case, the burden then shifts to the member to establish a negative-that he or she is not an individual who engages in or has a propensity to engage in homosexual conduct, a burden nearly impossible to meet.
150
While the First Circuit's decision maintained the status quo, the Ninth Circuit placed an additional evidentiary burden on the government. Under the Ninth Circuit's formulation the government would need to establish not only that the member engaged in or had a propensity to engage in homosexual conduct, but that such conduct interfered with unit cohesion, and that discharge of the member was the least intrusive means to reestablish cohesion. 151 The government would need to establish this in every discharge proceeding. 152 Given that there is anecdotal evidence that many members serve openly within their units without incident, and that a growing number of service members believe that gays, lesbians, and bisexuals should be able to openly serve in the armed forces, it may prove to be a daunting burden. 154 The government's position was upheld in the Cook case, and it has little incentive to have the Supreme Court review the decision. But the Administration is also not seeking review of the Witt decision, a case that was decided against the Air Force. 155 The administration's decision was largely based on the procedural posture of the case. The Ninth Circuit did not decide that the statute was unconstitutional, nor did it hold that the application of the statute was unconstitutional as applied to Major Witt. 156 Instead, the court remanded the case back to the trial court for a trial applying the new evidentiary burden. 157 In making its determination, the Department of Justice noted that the Supreme Court rarely grants review of non-final, interlocutory decisions, and further that any future review would be aided by the development of a factual record at trial.
158
The administration's reasons to not seek certiorari in Witt are unconvincing for several reasons. First, the Supreme Court rules explicitly identify a split in the circuits as a defining criterion for granting a petition for certiorari.
159 Second, parties have sought, and the Supreme Court has granted, certiorari in cases with a similar procedural posture. 160 Third, the Supreme Court's review of the legal question will not be benefited by the development of a factual record at trial; it rests primarily on whether the First and Ninth Circuits properly interpreted the Supreme Court's decision in Lawrence and subsequently identified the proper constitutional standard. Indeed, the issue is whether a trial is even necessary.
Nonetheless, the decision is helpful politically and it sends a positive message to opponents of Don't Ask Don ' 160 See, e.g., Bell Atlantic v. Twombley, 550 U.S. 544, 552-53 (2007)(accepting certiorari after the district court grants a motion to dismiss, the appellate court reverses and remands).
the Supreme Court's military deference jurisprudential lens. 161 The decision not to seek certiorari also allows the Ninth Circuit's decision to stand pending the outcome of the trial and subsequent appeals. It may be years before the question reaches the Supreme Court and by that time Congress could have acted, mooting any subsequent challenges. Perhaps most importantly, the government's primary reason for mandating the discharge of all lesbian and gay service members -unit cohesion -will be put on trial. It is a high stakes gamble. If the government fails to establish that Major Witt's "homosexual conduct" interfered with unit cohesion, then it calls into question the assumptions on which the entire statutory framework rests. Even if they succeed, under the Ninth Circuit's framework, the government must also establish that Major Witt's discharge, rather than a less intrusive measure, is necessary to reestablish cohesion.
IV. WHILE WE WAIT: EXECUTIVE ACTION PENDING PASSAGE OF MREA
Because he can act quickly and unilaterally, President Obama is in the best position to provide interim relief to gay and lesbian service members pending congressional action. He has both the constitutional and statutory authority 162 to act, as well as growing political support for a review of the current statute and implementing regulations. 163 In addition to his decision to oppose certiorari in Cook v. Gates and Witt v. Air Force, he can take a number of other actions that will have an even broader impact and significantly improve the lives of those serving under the ban.
As a constitutional matter, President Obama has the authority to alter the implementation of Don't Ask Don't Tell. Article II, § 2 of the Constitution identifies the President as the "Commander in Chief of the Army and Navy of the United States." 164 The Supreme Court has stated unequivocally that the President has the prerogative to establish rules and regulations for the armed forces. 165 President Lincoln relied upon this authority when he issued General Order 100, a code establishing formal guidelines for the Union Army's treatment of Confederate soldiers, 166 But President Obama need not rely on constitutional authority alone to effect change. The Executive may also exercise whatever authority Congress provides within a specific statute. 168 Congress also has the constitutional authority to establish rules regulating the military, 169 and it can delegate that authority to the Executive. 170 The Supreme Court has recognized Congress' ability to share its power to regulate the armed forces, and has additionally noted that "it would be contrary to the respect owed the President as Commander in Chief to hold that he may not be given wide discretion and authority" in this area.
171 Presidents have often relied on a combination of constitutional and statutory authority to justify their conduct in military affairs.
172
Congress has delegated to the Secretary of Defense the authority to develop the regulations necessary to implement Don't Ask Don't Tell. 173 The Pentagon, and by implication the Executive, has significant statutory authority to determine how best to approach the application of the law in the military setting. 174 Using this authority, the DoD has issued directives to the military departments that prescribe the initiation of an investigation, the discharge hearing process, and further define certain terms left ambiguous in the statute. This statutory authority, however, does not include the ability to allow gays and lesbians to serve openly. 176 To lift the ban unilaterally, President Obama would need to rely solely on his Commander in Chief power.
177 Such a move would not be unprecedented. 178 Both Presidents Truman and Clinton issued Executive Orders that addressed discriminatory practices in the military without explicit statutory authority to do so. 179 Neither order, however, directly contradicted an express congressional mandate. 180 As Justice Jackson explained in his oft-cited Youngstown concurrence, the Executive's power is at its "lowest ebb" when he is acting contrary to a congressional directive. 181 While President Obama certainly could make an argument that national security requires a suspension of all discharges-especially in critical need areas such as linguists or medical professionals-it is doubtful that he would take such an extraordinary step.
182 Moreover, the action would be temporary, lasting only as long as national security required.
183
But President Obama can make significant change by simply amending the current DoD directives. The five changes outlined below are small adjustments that neither contradict the congressional mandate nor undermine the stated policy objective of protecting unit cohesion. The President would be acting well within his statutory authority if he were to direct the Secretary to institute these suggestions, thereby sidestepping a constitutional fight with Congress early in his presidency.
A. Confidentiality and Privacy
President Obama should direct the Secretary of Defense to amend the directives to prevent service members from being discharged based on statements made to doctors, psychologists, other allied health professionals, and chaplains. As a general matter, service members have no guaranteed right to confidentiali-ty regarding their physical or mental health. 184 In theory there is a limited privilege afforded members speaking to chaplains. 185 While no member is assured of privacy, lesbian and gay service members face the added dilemma that disclosures to health care providers or chaplains could result in discharge under Don't Ask Don't Tell. 186 Under the statute, when a member discloses his or her sexual orientation or makes any statement that suggests a "propensity" to engage in homosexual conduct, such disclosure is considered a "statement," and therefore a basis for the initiation of an investigation and discharge. 187 The military neither requires nor prohibits a chaplain, physician or other service provider to disclose statements made in the course of treatment. 188 Nonetheless, treatment providers have revealed service members' statements, leading to their discharge. 189 The Marine Corps discharged one Marine-who had served two tours of duty in Iraq-after the physician assistant revealed a statement he made during treatment. Kevin Blaesing, a Marine infantryman, sought treatment from a naval psychologist. After Blaesing asked the psychologist questions about homosexuality, the psychologist reported him to his command, telling Blaesing it was in his best interest to leave the military. 190 Blaesing was discharged under Don't Ask Don't Tell. 191 Unfortunately, Blaesing's experi-ence is not an isolated incident.
192
President Obama could amend the current directives to include a paragraph which provides:
Statements revealing sexual orientation or homosexual conduct made by a member to a chaplain, chaplain assistant, physician, psychiatrist, psychologist or other allied health professional shall not be disclosed, and if disclosed shall not be used as a basis for an investigation nor used as evidence in a separation proceeding. The recommended amendment clarifies what information a commander could use to initiate a fact-finding inquiry involving homosexual conduct, and what evidence is available to make the required findings authorizing discharge.
193 Such an addition is entirely consistent with the current directives which limit the source and strength of evidence necessary to initiate investigations. 194 The maintenance of confidentiality also aids the stated objective of the statute: unit cohesion. 195 In theory, unit cohesion is undermined when its member know that an individual is gay or lesbian.
196 The provider's disclosure to the unit's command-not the member's initial statement during the course of treatment-interferes with unit cohesion.
The current practice under Don't Ask Don't Tell creates a barrier to treatment. Gay and lesbian members may avoid seeking medical or psychological treatment and spiritual guidance for fear that the information they have confided during the course of treatment will be disclosed and used as a basis of discharge. By inhibiting access to religious, medical, and psychological services, the current practice unnecessarily undermines the well-being of gay and lesbian service members. At a time when members of the armed forces are under extreme stress, facing multiple and extended deployments with the attendant difficulties that arise, 197 all members, regardless of sexual orientation, should be free to seek the appropriate help without fear of reprisal.
B. Credible Information
A similar amendment to the directives could be made regarding the strength of the evidence a commander needs to begin an investigation.
198 Currently a commander may initiate an investigation only if there is "credible information" from a "reliable person." 199 As written and interpreted, the directive raises several issues. First, the description of when credible information exists is ambiguous. 200 Second, the reliable person standard is vague and allows a person not involved in the military or un-affected by the member's alleged conduct to cause an investigation or discharge proceedings to be initiated. 201 Third, the directive allows an investigation or discharge proceeding to be based on "nonverbal statements by a member." 202 Such ambiguity leads to unfortunate results. In practice, service members have been discharged based on anonymous e-mails to command "outing" members, 203 and evidence obtained from civilian sources unconnected to the unit. 204 Army Sergeant Bleu Copas, an Arabic linguist, was ousted by an anonymous email. The investigating officer admitted that the source never identified him or herself, and thus the credibility of the report could not be established. 205 He nonetheless recommended discharging Copas. 206 Lieutenant Commander Karen Soria's ten-year naval career ended after a civilian friend's civilian husband accused her of having an affair with his wife. 207 To address the ambiguity in the current directives, the Pentagon should more clearly define "credible information" and "reliable source." First, credible information should only exist when a service member, not a civilian, has direct knowledge of a basis for discharge. Because the statute's stated objective is to maintain unit cohesion, 208 the discharge should be based only on a member's conduct that is heard or observed by another member. A civilian's alleged knowledge of a member's statements or behavior does not affect unit cohesion.
Yet the directives and current practice allow investigations to be initiated and discharges to occur based on information obtained from sources unconnected to the unit or the military as a whole.
209
Second, the DoD should amend the directives to require that service members making allegations identify themselves by name and rank, and submit sworn affidavits that they witnessed the conduct or heard the statement alleged. This change would prevent commanders from initiating investigations based on anonymous sources, and ensure that the investigations and discharge proceedings are based on "credible information" as required by the directives. 210 It would also discourage the potential that Don't Ask Don't Tell will be used as a weapon to avenge perceived slights or as a basis for blackmail.
Finally, a command should not be able to subject a member to discharge based upon a so-called "non-verbal statement." 211 The statute simply does not include a "non-verbal statement" as a basis for discharge. It defines the specific acts ("bodily contact" or "marriage or attempted marriage") 212 and the words ("homosexual or bisexual, or words to that effect") 213 that may result in discharge. But the current directives define "statement" much more broadly:
A reliable person states that he or she observed behavior that amounts to a non-verbal statement by a member that he or she is a homosexual or bisexual; i.e., behavior that a reasonable person would believe was intended to convey the statement that the member engages in, attempts to engage in, or has a propensity to engage in homosexual acts.
214
Under the current directives, a service member could wear a rainbow flag or a pink triangle and be accused of making a "non-verbal statement" that indicates a propensity to engage in homosexual conduct. To make the directives consistent with the statute, the directives should be amended to limit the definition of statement to written or spoken words. Congress did not cast the net so broadly and neither should the Secretary.
C. Timing of Conduct
President Obama should order the DoD to amend the directives to allow the military to investigate and discharge members for conduct that occurred only 209 See supra note 207 and accompanying text. 210 Dep't of Defense Directive No.1332.14 § E3.A4.3.1. 211 Dep't of Defense Directive No.1332.14 § E3.A4.3.4.3 (defining statement to include "language or behavior"); see also id. at § E3.A4.3.4.3 (defining credible information as "observed behavior that amounts to a non-verbal statement by a member that he or she is a homosexual. . . ").
212 10 U.S.C. § 654(f)(3) (2006). 213 Id. at (b)(2). 214 Dep't of Defense Directive No.1332.14 § E3.A4.3.4.3 after they entered the military. Although neither the statute nor the directives explicitly require that pre-service conduct be considered, they are ambiguous enough to cover this earlier time frame. 215 The interpretation allows an individual to be discharged based on conduct that occurred before he or she was subject to the statutes and regulations that govern the armed forces. 216 This interpretation may be a holdover from the policy in place before 1993, which explicitly stated that a member could be discharged based on conduct and statements made before they entered the military. 217 That language, however, is neither in the statute nor in the current DoD directives.
218
To correct this deficiency, the DoD should amend the directives to explicitly include only homosexual acts or statements that occurred "after entering military service." 219 A member's pre-service conduct should neither be the basis for initiating an investigation nor used as evidence in a discharge proceeding. This proposed amendment is consistent with the military's policy not to inquire into pre-service homosexual conduct at the time of enlistment or induction. 220 
D. Rebuttable Presumption
President Obama should also retract a 1995 memorandum by Judith Miller, then General Counsel for the DoD, that creates a nearly insurmountable eviden-tiary burden for a service member contesting discharge. 221 The statute provides that a member shall be discharged if she makes a statement that she is a homosexual or bisexual, unless the member demonstrates that she is "not a person who engages in, attempts to engage in, has a propensity to engage in, or intends to engage in homosexual acts."
222 Congress did not address what evidence a member must produce to meet this standard, nor did Congress identify which party had the ultimate burden of proof.
The ambiguity in the statute came to light during discharge proceedings involving then-Navy Lieutenant Commander Zoe Dunning. In 1993, Dunning stated that she was a lesbian and the Navy initiated discharge proceedings. 223 During her administrative hearing, Dunning declared that when she "made the statement that I am a lesbian that statement was to indicate my sexual orientation. It, in no way, was meant to imply any propensity or intent or desire to engage in prohibited conduct." 224 In a surprising outcome, the Board found that Dunning's statement did not prove she would engage in homosexual acts and therefore did not violate the conduct component of the new policy" 225 As a result, Dunning was retained and continued to serve openly until her retirement in 2007. 226 Dunning's success came as a result of an internal inconsistency in the statute and DoD's implementing policy. 227 To avoid judicial scrutiny, the DoD insisted that a member's discharge would be based on homosexual conduct, not his or her sexual orientation. 228 To make this distinction clear, the DoD policy explicitly states that "sexual orientation is considered a personal and private matter, and homosexual orientation is not a bar to service entry or continued service "sexual orientation" as "an abstract sexual preference for persons of a particular sex, as distinct from a propensity or intent to engage in sexual acts." 230 In the statute, Congress defined a "homosexual" as a "person, regardless of sex, who engages in, attempts to engage in, has a propensity to engage in, or intends to engage in homosexual acts . . . ." 231 The statute requires that anyone who engages in homosexual conduct be discharged from the service. A statement by a Service member that ". . . he or she is a homosexual or bisexual or words to that effect" is sufficient to constitute "homosexual conduct."
232 Therein lies the rub. A member's statement that he or she is a "homosexual" is by definition an admission that he or she has the propensity to engage in homosexual acts, thus mandating discharge. Yet, in theory, the military cannot discharge a member based on his or her sexual orientation. 233 Congress attempted to address this inconsistency by allowing a statement that a member is "a homosexual or bisexual or words to that effect" to create a rebuttable presumption that the service member could overcome by demonstrating that "he or she is not a person who engages in, attempts to engage in, has a propensity to engage in, or intends to engage in homosexual acts." 234 Dunning relied on her testimony to rebut the presumption and effectively shift the burden to the government to present evidence to the contrary. 235 The government obviously failed to do so.
In response to Dunning's success, Ms. Miller clarified the member's evidentiary burden and the basis for a finding:
A member may not avoid the burden of rebutting the presumption merely by asserting that his or her statement of homosexuality was intended to convey only a message about sexual orientation, as defined in the Directives, and not to convey any message about propensity or intent to engage in homosexual acts. To the contrary, by virtue of the statement, the member bears the burden of proof that he or she does not engage in, and does not attempt, have a propensity, or intend to engage in homosexual acts. If the member in rebuttal offers evidence that he or she does not engage in homosexual acts or have a propensity or intent to do so, the offering of the evidence does not shift the burden of proof to the government[.] Rather, 229 Aspin, supra note 15; see also Dep' the burden of proof remains on the member throughout the proceeding.
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Not surprisingly, since the memorandum was issued, only one service member has successfully rebutted the presumption. 237 Ms. Miller's memorandum essentially created an irrebuttable presumption. 238 It is entirely unclear how a member would meet the imposed burden; it is nearly impossible to prove a negative. Several courts have recognized that a service member who makes a statement that he or she is gay is, in essence, acknowledging that he or she has a propensity to engage in homosexual acts. 239 As a result, the distinction between status and conduct has been lost (if it ever existed). Despite assertions to the contrary, service members are discharged based on their sexual orientation without any evidence that they intend to engage in conduct deemed detrimental to unit cohesion.
President Obama should replace the Miller memorandum with a fairer and traditional burden-shifting regime. In most civil proceedings, the party against whom the presumption is directed has the burden of presenting evidence to rebut the presumption; however, the burden of proof does not shift to that party. 240 Under this paradigm, once the government establishes that the service member made a statement of homosexuality, a presumption arises that the member has at least a propensity to engage in homosexual acts. 241 The service member would then need to produce some evidence that he or she does not have a propensity or intent to engage in homosexual acts. Like Lt. Dunning, the service member could meet this initial burden of production through his or her own testimony. If the member presents some evidence then the presumption is neutralized. Moreover, throughout the proceeding, the government To correct this anomaly, and address the substantive due process concerns raised in Witt, the directives should be amended to require an additional finding. Currently, the directive only requires the government to establish that the member engaged in homosexual conduct. 250 Under the suggested amendment, the government would also need to produce evidence that the member's homosexual conduct "substantially interfered with unit cohesion" and that the member's discharge is the least intrusive means to remedy the perceived problem. Thus members who are openly and ably serving without an adverse effect on their unit could complete their service obligation.
The proposed change would have several benefits. First, it would cure any difficulties resulting from the different outcomes in Witt and Cook. The government's decision not to seek certiorari in Witt ensures that military installations located in the Ninth Circuit will be subject to the more stringent standard developed by that court. With a slight alteration in the directives, all military installations, regardless of location, would be required to make the same findings. Second, it would avoid the time and cost of defending substantive due process claims in the circuits that have yet to rule on the issue. Certainly service members facing discharge in other circuits will seek to test the split between the First and the Ninth Circuits' holdings. Finally, it would aid the military's accession goals as well as reduce the financial costs associated with discharge. As the Pentagon has recognized "[s]eparation prior to the completion of an obligated period of service is wasteful because it results in a loss of [the military's] investment and generates a requirement for increased accessions." 251 
V. CONCLUSION
Throughout out his campaign, President Obama pledged to support the men and women serving in uniform. He can make good on that promise by amending the directives affecting the estimated 65,000 gay and lesbian service members. While he builds the needed consensus for open service, he can provide stop-gap relief for those currently serving. Congress provided the Executive Branch significant discretionary authority to implement Don't Ask Don't Tell, 252 and President Obama can and should take full advantage of it. The
